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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): MA THANWANA & 2 OTHERS (“complainants”) v 

MUNICIPAL EMPLOYEES PENSION FUND (“first respondent”); AKANI 

RETIREMENT FUND ADMINISTRATORS (PTY) LTD (“second respondent”) AND 

THE RANDFONTEIN LOCAL MUNICIPALITY (“third respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the complainants’ dissatisfaction with the first 

respondent, resulting in the request to transfer to a fund of their choice.  

 

1.2 The complaints were received by this Tribunal on 26 August 2015,         

16 September 2015 and 30 September 2015. Letters acknowledging 

receipt thereof were sent to the complainants on 31 August 2015,       

22 September 2015 and 7 October 2015. On the same dates, the 
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complaints were forwarded to the second and third respondents, 

requiring their responses by no later than 1, 22 October 2015 and         

6 November 2015. On 14 October 2015, 18 and 19 November 2015, 

follow-up letters were forwarded to second and third respondents 

requesting responses by no later than 28 October 2015, 2 and              

3 December 2015. On 27 November 2015, responses were received 

from the second respondent. No responses were received from the 

third respondent. On 4 December 2015, further submissions were 

received from the second respondent. 

 

1.3 After considering the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. As the 

background facts are well known to the parties, these will be repeated 

only to the extent that they are pertinent to the issues raised herein. 

The determination and reasons therefor appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 The complainants commenced employment with the third respondent 

on different dates as appears in Annexure “A” annexed hereto and 

remain in service. The first respondent is administered by the second 

respondent.  

 

[3] COMPLAINT 

 

3.1 The complainants are dissatisfied with the first respondent’s change in 

the funeral benefit. They submit that prior to the rule amendment, the 

funeral benefits were paid directly to the deceased’s family or claimant 

however, subsequent to the amendment, the deceased’s family must 

submit a quotation and the benefit is paid to the supplier. They stated 

further that the first respondent did not notify members of the 

amendment. 
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3.2 They further stated that the fund benefits decrease instead of 

increasing. They submitted that the members of the first respondent 

are of the view that the first respondent is in financial crisis. They 

reiterated that amendments to the rules of the first respondent are 

effected without consulting members.  

 

3.3 The complainants aver that in terms of a rule amendment, when a 

member resigns from service before attaining the age of 55 years he or 

she will only be entitled to a member’s contribution and thus the 

employer’s contribution is not taken into account. They stated that in 

terms of the rules, the retirement age is 60 years, however the normal 

age of retirement is 65 years. They further expressed dissatisfaction 

that benefit statements do not reflect relevant information and 

members only received statements when they threatened the first 

respondent.  

 

3.4 The complainants seek an order directing the first respondent to allow 

them to terminate their membership and transfer to a pension fund 

organisation of their choice. 

 

3.5 Mr MA Thanwana further indicates that the transfer value received from 

the South African Local Authorities Pension Fund (“Sala Pension 

Fund”) in 1998 is not reflected on his benefit statements. 

 

 

 

 

 

 

[4]  RESPONSES  

 

   First and second respondents       
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4.1 The first respondent submitted that it has never changed its rules 

unilaterally. If this was the case, the Registrar of Pension Funds (“the 

Registrar”) would not have registered and approved any rules as it was 

against public policy and contravened the interests of the members. It 

submitted that the funeral policy is outside the fund rules and is 

administered by Old Mutual Life Assurance Company (South Africa) 

Limited (“Old Mutual”) as an unapproved benefit to the members of the 

first respondent including their spouses and children. It stated that the 

funeral policy is taken on behalf of members covering the member, 

spouse and children. If the member or spouse is the one claiming the 

funeral benefit then the first respondent does not require any 

quotations. It attached a circular 1/2015 where members were inducted 

with regard to the funeral benefits.  

 

4.2 It stated that the contrary arises when a family member who is not 

covered by the policy is the one claiming funeral benefits, quotations 

are requested to ensure that pay-out is used for the intended purpose 

and to prevent fraudulent claims. It states further that the funeral 

benefit has also increased in relation to family cover. The first 

respondent disputes any averments that no communication was 

conducted by it to inform members about the payment of funeral 

benefits. It submitted that it sent out a circular to all municipalities 

communicating the status quo with regard to the claiming of funeral 

benefits. It indicated that its communication personnel also visited 

various municipalities including the third respondent to advise and 

communicate with all members about the payment of funeral benefits. 

 

4.3 The first respondent submitted that it has never paid any funeral claim 

on submission of an identity document and death certificate. It stated 

that the allegation by the complainants is unfounded, misleading and 

factually incorrect. It stated that the first respondent requires any 

claimant for a funeral claim to submit affidavits from family members 

confirming the relationship between the claimant and the deceased. 
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The affidavits must also state that the family consents to payment 

being made to the person so claiming. The first respondent submitted 

that it requires the following for consideration of a funeral benefit claim: 

completed claim form together with the death certificate, copy of the 

deceased’s identity document, a B.I.1663 form obtained from the 

Department of Home Affairs, claimant’s identity document with his/her 

bank statement and the identity documents of all witnesses to the 

affidavit.  

 

4.4 It indicated that the approved procedure for processing funeral claims 

is as follows: 

a) The member or the spouse must submit the documents 

mentioned in paragraph 4.3 above 

 

b) Any other claimant must submit a Letter of Appointment or 

Letter of Executorship obtained from the court or quotations 

from service providers and the balance of the claim, if any, will 

be paid to the legal beneficiaries at a later stage. 

 

4.5 It submitted that numerous meetings have been held by it in order to 

educate members about benefits.  It stated that its assets are invested 

using various mechanisms and it has grown its assets drastically. It 

states that it is financially sound and there is no factual basis for 

members to believe that it is financially strained.  

 

4.6 It submitted that in respect of resignations, its rules are very clear and it 

does not intend to enter into dispute unless the complainants provide 

concrete proof about the forfeiture of the third respondent’s 

contributions. It stated that its rules are clear in terms of section 33 

where the retirement age is outlined in accordance with its rules. It 

submitted that the complainants are still employed and are requested 

to provide sufficient proof about any member who received only his/her 

contributions excluding employer contributions. It indicated that once a 

member reaches the age of 55, its rules do not permit that member to 

resign and in accordance with the rules such resignation will be treated 
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as an early retirement of the member however, all contributions of both 

member and employer are included in calculating the gratuity payable 

to a member. 

 

4.7 In conclusion it submitted that it is in a financially sound position and 

shall not engage in hearsay statements however, it will always 

endeavour to educate its members in order for them to understand how 

it operates within the ambit of the law. It stated that it is imperative to 

ensure that all its members receive the necessary information 

communicated by it, through road shows and meetings. It submitted 

that it will always keep its members abreast of any new developments 

and changes. 

 

Further submissions 

 

4.8 With respect to the complainant’s submission that a transfer value from 

the Sala Pension Fund is not reflected on his benefit statement, the 

second respondent submitted that the first respondent received a 

transfer value in respect of the complainant in the amount of 

R54 825.00. It further explained that a benefit statement does not 

categorise amounts as they are accumulated and become inclusive. 

Thus, the benefit statement does not indicate that a transfer value was 

received from the Sala Pension Fund, however, the transfer value is 

accounted for as it forms part of his fund credit. 

 

Third respondent 

 

4.9  The third respondent was afforded an opportunity to comment on the 

allegations made against it, as required by section 30F of the Act. No 

response was received from it. In the circumstances, this Tribunal has 

no other alternative but to dispose of the matter on the basis of 

available facts. 
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[5] DETERMINATION AND REASONS THEREFOR 

 

Jurisdiction 

  

5.1 The Act defines a complaint as follows: 

 

“A “complaint” is defined in the Pension Funds Act and it provides: 

 

means a complaint relating to the administration of a fund, the investment of 

its funds or the interpretation and application of its rules, and alleging- 

 

(a) that a decision of the fund or any person purportedly taken in terms of 

the rules was in excess of the powers of that fund or person, or an 

improper exercise of its powers; 

 

(b) that the complainant has sustained or may sustain prejudice in 

consequence of the maladministration of the fund by the fund or any 

other person, whether by act or omission; 

 

(c) that a dispute of fact or law has arisen in relation to a fund between the 

fund or any person and the complainant; or 

 

(d) that an employer who participates in a fund has not fulfilled its duties in 

terms of the rules of the fund; 

 

but shall not include a complaint which does not relate to a specific 

complainant.” 

 

5.2 The complainants stated that the first respondent changed the rules of 

the funeral benefit unilaterally. They stated that the funeral benefits 

must be paid directly to the claimants and not the suppliers. Rule 

41(12) states that funeral benefits are insured by a separate policy. 

The first respondent further confirmed that the funeral benefit does not 

fall within its rules and it is an unapproved benefit available to its 

members, spouses and their children. Therefore, this Tribunal has no 

jurisdiction to adjudicate on the part of the complaint regarding the 

payment of the funeral benefit as it does not fall within the ambit of the 
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rules of the first respondent. However, it will be referred to the 

Ombudsman for Long-Term Insurance whose details appear at the foot 

of this determination. 

  

 5.3 Before delving into the merits of the matter it is imperative to note that 

section 30H(2) of the Act provides as follows: 

 

         “ The Adjudicator shall not investigate a complaint if, before the lodging of the 

complaint, proceedings have been instituted in any civil court in respect of a 

matter which would constitute the subject matter of the investigation.” 

 

 5.4 In the present matter, the issue regarding the rule amendment resulting 

in the decrease in benefits is currently being addressed by the High 

Court. In light of the above, it is evident to this Tribunal that the matter 

before the High Court has a direct bearing on this matter and involves 

an issue which forms part of the subject matter of this present 

complaint. Therefore, as indicated above, this Tribunal is barred from 

investigating this aspect of the complaint.  

 

Merits 

 

5.5 The primary issues that fall to be determined are whether or not the 

complainants are entitled to transfer their fund credits from the first 

respondent to pension funds of their choice and if the first respondent 

has accounted for the transfer value received in respect of Mr MA 

Thanwana from the Sala Pension Fund.  

 

5.6 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).      

 

5.7 Rule 37 of the first respondent’s rules governs the payment of 

withdrawal benefits and reads as follows: 
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            “37. RESIGNATION, DISCHARGE OR LEAVING OF SERVICE IN        

CIRCUMSTANCES NOT ELSEWHERE PROVIDED FOR 

 

(1)  If a MEMBER resigns from the service of a LOCAL AUTHORITY 

or is discharged or leaves the service of a LOCAL AUTHORITY 

in circumstances not elsewhere provided for in these Rules, and 

–  

 

(a)  He was a MEMBER of the FUND on 30 June 1998, he shall 

be entitled to – 

 

(i) The amount of his CONTRIBUTIONS until 30 June 

1998 plus 4 percent of such amount in respect of 

each completed year of his PENSIONABLE 

SERVICE until 30 June 1998; 

 

       plus  

 

(ii) The amount of his CONTRIBUTIONS from 1 July 

1998; 

 

Plus 

 

(iii) INTEREST in respect of his PENSIONABLE 

SERVICE from 1 July 1998, 

 

        multiplied by 1.5, subject to MEMBER minimum benefits 

 

(b)  He became a MEMBER of the FUND after 30 June 1998, 

he shall be entitled to – 

 

(i) the amount of his CONTRIBUTIONS; 

plus 

(ii) INTEREST in respect of his PENSIONABLE 

SERVICE, 

 

multiplied by 1.5 (one comma five), subject to MEMBER 

minimum benefits 
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5.8 Rule 24(6) of the first respondent’s rules reads as follows: 

 

          “A MEMBER shall not cease to be a MEMBER while he remains in the 

             service of a LOCAL AUTHORITY, subject to sections 24(10), (13), (16), (17), 

(18), (19) and (20).” 

 

In turn, LOCAL AUTHORITY is defined as follows: 

 

 “a local authority as defined in section 1 of the Income Tax Act, 1962 (Act 58 

of 1962), as amended, and any municipal entity created in accordance with 

the provisions of the Municipal Systems Act 2000 (Act 32 of 2000) over which 

the LOCAL AUTHORITY exercises ownership control as contemplated by 

that Act.” 

 

5.9 It is evident from the above rules that one of the conditions on the basis 

of which a fund credit is payable is that a member must have left the 

service of the local authority. In the instant matter, the complainants 

have not left the service of the third respondent. The third respondent is 

a local authority as defined above and therefore, the complainants 

cannot be considered to have left the service of a local authority as 

contemplated in terms of the first respondent’s rules. Thus, the 

complainants are not entitled to terminate their membership in the first 

respondent and transfer to funds of their choice. However, membership 

in the first respondent is a condition of service and therefore, if the third 

respondent finds that its employees that are members of the first 

respondent as a result thereof desire to leave the first respondent, it 

must enter into negotiations to amend the conditions of service 

accordingly.  

 

 

Rule Amendments 

 

 5.10 The complainants alleged that the first respondent does not notify them 

of any rule amendments. The fund and its board can only do what is 

set forth in the registered rules (see section 13 of the Act and Tek 
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Corporation Provident Fund and Others v Lorentz [2003] 3 BPLR 227 

(SCA)). Section 48(1) of the first respondent’s rules provide as follows: 

 

     “AMENDMENT OF RULES AND ADJUSTMENT OF BENEFITS” 

 

(1) The Rules of the FUND may be amended, rescinded or added to by the 

COMMITTEE, subject to the provisions of section 12 of the ACT and 

section 79quat(5)  of the ORDINANCE. 

 

5.11 In terms of regulation 24(d), the principal officer must within six months 

after the end of a fund’s financial year, inform members of all the 

amendments or alterations to the rules of the fund registered during 

that financial year. The board of the fund has a duty to disclose 

relevant information to members (see Wentworth v GG Umbrella Fund 

and Others [2009] 1 BPLR 87 (PFA)). The first respondent submitted 

that all rule amendments are communicated to members via circulars 

and its personnel visits various municipalities to advise and 

communicate with members. It further provided this Tribunal with an 

attendance register as proof thereof. This Tribunal is satisfied that rule 

amendments were communicated to the complainants. This part of the 

complaint falls to be dismissed. 

 

 Benefits prior to attaining the age of 55 

 

5.12 The complainants submitted that upon exit from the employer prior to 

retirement age, members forfeit employer contributions. Rule 37, above 

clearly stipulates that should a member not retire from the first 

respondent he/she will be entitled to their contributions plus interest in 

respect of their pensionable service multiplied by one and a half. 

Payment of the benefits as requested by the complainants will be in 

contravention of the first respondent’s rules. Thus the complainants’ 

request for members to be paid benefits contrary to the rules is 

dismissed. It is imperative to note that the first respondent is a defined 

benefit fund, which means that the calculation of a withdrawal benefit 
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payable to a member is based on a predetermined formula. In contrast, 

with respect to defined contribution funds, a withdrawing member is 

entitled to a withdrawal benefit that is equivalent to his fund credit 

made up of his contributions, the employer’s contributions plus 

investment returns, whether positive or negative. Thus, the 

complainants’ withdrawal benefits will be paid as stipulated in the rules 

of the first respondent when they exit the fund.   

 

Benefit statement 

 

5.13 The complainants’ entitlement to be provided with adequate information 

regarding their benefit statements is based essentially on the duties of 

the board in terms of section 7D(c) of the Act, which reads as follows: 

 

            “The duties of the board shall be to- 

 

(c) ensure that adequate and appropriate information is communicated 

to members and beneficiaries of the fund informing them of their 

rights, benefits and duties in terms of the rules of the fund, subject to 

such disclosure requirements as may be prescribed.” 

 

 5.14 Funds account to their members by inter alia furnishing them with 

benefit statements on a regular basis in order to give them information 

regarding their benefits, contributions and other relevant information. 

Therefore, a benefit statement plays a very important role in the sense 

that it gives members vital information regarding their benefits in the 

event of death, withdrawal, disability, retirement and other relevant 

information relating to the fund’s assets. 

  

5.15 The frequency of providing such benefit statements is normally set out 

in the fund’s rules. Most funds make provision in their rules that 

 benefit statements should be issued to members annually. However, in 

the event that there is no clear provision in the fund’s rules in this 

regard, the provisions of Circular Pension Fund (Circular PF) No.86 
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read together with Circular PF No.90 of the Financial Services Board 

(FSB) are instructive. Circular PF No. 86 requires that an annual benefit 

statement must be furnished to each member (excluding 

 pensioners and deferred pensioners) not later than six months after 

 the financial year end of that fund.  

 

5.16 In providing benefit statements to members on a regular basis, the 

board of a fund will also be complying with its fiduciary duties to 

members. This includes a duty to act in the best interest of members at 

all times, especially in matters relating to their benefits (see Section 

7C(2)(a) of the Act). The duty to disclose relevant information to 

members is also important for the purposes of accountability and 

provision of access to information (see section 32(1)(b) of the 

Constitution of the Republic of South Africa Act, of 1996 and 

Wentworth v GG Umbrella Fund and Others [2009] 1 BPLR 87 (PFA)). 

 

5.17  With respect to the complainant’s submission that a transfer value from 

the Sala Pension Fund is not reflected on his benefit statement, the 

second respondent submitted that the first respondent received a 

transfer value in respect of the complainant in the amount of 

R54 825.00. It further explained that a benefit statement does not 

categorise amounts as they are accumulated and become inclusive. 

Thus, the benefit statement does not indicate that a transfer value was 

received from the Sala Pension Fund, however, the transfer value is 

accounted for as it forms part of his fund credit. In the circumstance, 

this Tribunal is satisfied that the complainant’s fund value received 

from the Sala Pension Fund has been accounted for and forms part of 

his current fund credit even though it is not reflecting on his benefit 

statements. 

 

[6] ORDER 

 

1. In the result, the complaint is dismissed. 
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DATED AT PRETORIA ON THIS 07TH DAY OF DECEMBER 2015 

 

 

 

 

_____________________________  

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M Filing: High Court 

Parties unrepresented 
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         ANNEXURE “A” 

 

 

 

 

 

 

 

 


